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Reſpondent's, by which means he will have a very large 
| reverſion : And, as creditor, he raiſed a ranking and 
fale, with a view to purchaſe the eſtate; and after his 
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PETITION of James Ros of Clava. 


is queſtion, tho' it has occurred in a rank- = 
ing of creditors, is not a queſtion among cre- 


. ditors ; but a queſtion betwixt the Petitioner 
the heir of Clava, and the Reſpondent A credi- 


tor upon that eſtate: It is true, what is faid in the peti- 


tion, that the Petitioner is ſerved heir cum beneficio to * ; 


predeceſſors in the eſtate; and, tho? the eſtate may have 

been originally bankrupt, yet it is not ſo at preſent; for 
the fact is, that the Petitioner, before he ſucceeded to 
the eſtate, and ſince that time has purchaſed in, at pretty 


eaſy compoſitions, all the debts affecting it, except the 


ſucceſſion as heir, he ſtill carries on that proceſs. But, 
tho? he uſes the name of the creditors, the fact is, that 
there is not one creditor in the field, except himſelf and 


the Reſpondent. And the Petitioner conſiders this 


” ranking 


A 
- 


ranking and fale which he carries on, of ſo little real 


E 


import, except the maintaining this diſpute with the 


Reſpondent, that he has advertiſed the eſtate for a vo- 


luntary roup and ſale, by public advertiſements in the 


news- papers that were continued for ſix months; in 


conſequence of which, the eſtate was expoſed to roup 


by bim at. Aberdeen on the day appointed by theſe ad- 


vertiſements, tho? he did not find a merchant at his 


price. 


The queſtion therefore, your Lordſhips ſee, 1 is, Whe- 


ther the Petitioner, the heir of the family of Clava, and 


getting a lucrative ſucceſſion, as it has happened, ſhall 
be obliged to pay his predeceſſor's debt, which was due 


in the 1720, with accumulations as in a bond of corro- 
boration, only from the 1749, that is about 29 years 
after it became due? Or, whether there ſhall be a dead 


ſtock of intereſts for near twenty years more? For your 


Lordſhips will perceive, that the cutting off the accu- 
mulations will be in effect ſetting aſide the adjudication 
in totum, becauſe the Petitioner as heir could not diſpute 
the payment of the devs, with the intereſt from 


the 1720. 
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The fact which gives riſe to the queſtion ſhortly is, 


that, of this date, Hugh Roſe of Clava, granted his receipt 
and obligement to Hugh Roſe of Kilravock in the follow- 
ing terms: 


% Then received from the Laird of Kilravock, a bill 
„dated at Culloden the 2oth day of October One thou- 
fand ſeven hundred and nine, drawn by the deceaſed 


George Forbes and Ian Glaſs, and accepted by Hugh 


4 


Roſe of Clava, and Alexander Orr, for the fum of one 
thouſand pound Scozs money, payable Lambmaſs there- 
4 after, which bill was indorſed to ſaid Laird of Kilravock 


ng * Ian Glaſs, as per his indorſation on the bill, and 
miſſive- 


1 
miſſive- letter to Kilravock of the 16th of February 1722, 
« from Inverneſs; which letter Kilravock has in poſſeſſion. 
The which bill above mentioned, I oblige myſelf to 
% deliver up to the ſaid Kilravock betwixt the date 
* hereof and Martinmaſs, or to give him my bill for the 
« equivalent ſum. In witneſs whereof, I have ſub- 


A 


ſcribed thir preſents, in preſence of Alexander Roſe 
« ſervitor to Kilravock, and David Roſe his grieve. 
* (Signed) HuGH RosE. 3 Witneſs. David. 
_« Roſe Witneſs.” 

The Laird of Kilravock, to whom this obligation 1 was 
granted, was the grandfather of the Reſpondent ; wy 


| his fon the father of the Reſpondent, did, of this date, Feb. 20. 
take decreet in abſence on -this obligation againſt the 743. 


heir of Clava, for the ſum contained. in the original bill 
and this receipt, viz. L. 1000 with intereſt from Lamb- 
maſs 1710, the term of payment mentioned in the obli- 
gation ; and for the ſame principal ſum with the inte- 
reſt accumulated, from the ſaid term of Lambmaſs 1710; 
and in the year 1749, when a courſe of diligence was 
going on againſt the eſtate of Clava, an adjudication 
was deduced on this ground of debt, which has been 
produced as an intereſt for Kilravock in this ranking... 

To this adjudication the Petitioner objects: 1mo, 
That it is in totum void and null, as containing a groſs 
and wilful pluris petitio of the intereſts from Lambmaſi 
1710 to Lambmaſs 1720, in reſpect that the bill was not 
dated the 2oth of October 1709, as mentioned in the 
receipt, but the 2oth of Ofober 1719, as appears from. 
a proteſt upon this bill in January 1721. And 240, 
That the decreet of conſtitution upon this receipt and 
obligation, and which is the foundation of the adjudi- 
cation, is funditus void and null, in reſpect it is for a 
liquid ſum of money, whereas it ought to have been for 
an 


an alternate obligation, either to return: the old bill, 


or to grant a new bill in the ſame terms. 
As to the firſt objection, it is not much inſiſted on, 
nor indeed is there the leaſt appearance of any wilful 


overcharge. For, in the firff place, the miſtake was oc- | 


caſioned by the debtor's own aſſertion in his receipt 
and obligation, which expreſsly ſays, that the bill was 
dated the 2oth of October 1709. And as the bill was 


given up, Kilravock, to whom the obligation was granted, 


might have forgot the true date, and very innocently 
have taken both a decreet of conſtitution, and an adju- 
dication for the ſum contained in the obligation, with 
the intereſt from the term that is there mentioned. 
But 2do, It was not that Kilravock-to whom the obliga- 
tion was granted, that took the decreets of conſtitution 
and adjudication, but his Son, who was equally igno- 
rant of the bill and the whole tranſaction, other than 
what it appeared to his Doer at the time, who natu- 
rally fell to take the date from the obligation. 
And the Reſpondent muſt be forgiven to ſay, that 
the proteſt produced does not make it impoſſible but 
that another bill may have been granted for the ſame 
ſum, upon the 2oth Odober 1719, altho?, every circum- 
ſtance conſidered, the Reſpondent does not think it 
probable ; and therefore he gives it up, and allows, 
that there appears to have been a miſtake in the obli- 
gation: But it is impoſſible that that miſtake of the 
debtor himſelf can put the Reſpondent, or his Father, 
in mala fide, to have taken a decreet of conſtitution and 
adjudication for the ſum contained in the obligation. 
It is the objection to the decreet of conſtitution, 
which 1s chiefly infiſted upon, and about which the 
Lord Ordinary appears to have had at firſt ſome diffi- 
culty. But his difficulty ares from apprehending the 
caſe 


1 
caſe, as it is erroneoully ſtated and pleaded upon in 
the petition, namely, as if the obligation had been to 
deliver up the bill to Kilraveck, or to give him a bill for 
the equivalent ſum, betwixt the date of the obligation 
and Martiinmas. Even, if the obligation had been of 
that tenor, it muſt have appeared to your Lordſhips a 
very flight objection, and little better than a mere ca- 
vil, that the decreet of conſtitution was taken againſt 
the heir of Clava for the equivalent ſum ſimply: For he 
certainly could not be ſaid to be injured by his being 
deprived of the option of giving back the old bill for 
the ſame ſum, which would have been as good a ground 
for the decreet of conſtitution againſt the heir, as a new 
bill. But all difficulty evaniſhes when your Lordſhips 
conſider, that the obligation is to give back the old bill 
on or before Martiumas; or, failing of that, to give a 
new bill for the equivalent ſum. Now as, in the 1743, 
the debtor had failed to comply with the firſt alterna- 
tive, the term of which was long before elapſed, he 
was liable to perform the ſecond; and the obligation 
of alternative, as it was at firſt, became ſimple and ab- 
ſolute. The ſummons, therefore, very properly con- 
cluded, that the Defender ſhould be decerned to pay 
the money, which your Lordſhips know was the ſame 
thing as decerning him to grant a new bill for it : And 
the decreet was very properly taken in the fame terms; 
altho', if the Defender had appeared, and had thought 
it worth his while to be reponed to the original option. 
of giving back the old bill, he might have been indul- 
| get to purge his or at the bar: But this indulgence, 
your Lordihips fee, could have availed him nothing. 
The Reſpondent will trouble your Lordſhips with no 
more upon a point that he thinks ſo clear: The whole 
argument in the petition turns upon this miſtake, as 


B both 


E 


both the alternatives of the obligation had been limited 


to the ſame term, viz. the Martinmas after the date o | _ 
the obligation; vhereas it is clear, that the firſt alter 1 


native, viz. the giving back the old bill, was only limi- 


ted to that term, after which the obligation. became 


ſimple and abſolute to grant the new bill. And this. 
miſtake being removed, it's hoped your Lordſhips will 


have no doubt in the matter, even upon the ſtricteſt 
principles of law ; and will adhere to the Lord Ordina- 


ry's incerlocutor, finding, That the Reſpondent muſt 


have his original principal ſum and intereſt converted 


Into. a capital or accumulate ſum in the year 1749, 


when his adjudication was deduced, in the fame manner 


as if the debtor had granted him a bond of corrobora- 
tion. And even in that caſe, he will have a dead ſtock 


of intereſts for 20 years, beſides the loſs of the expence 
of his diligence of conſtitution and adjudication: For 
your Lordſhips will obſerve, here is no penalty to de- 


299 


22 
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fray that expence, the ground of debt containing none. 


In reſpect whereof, &c. 
JA. BURNE T. 
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